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RESOLUTION NO. 370 59

WHEREAS the Department of Public Uti l i t ies, Belt Line Division

(dba "Tacoma Rail"),  requests approval to enter an agreement with the State of

Washington to accept grant funds for the construction of a new railroad

connection on the Mountain Division at Blakeslee Junction, and

WHEREAS the grant agreement authorizes the expenditure of up to

$7.4 mil l ion in State funds to construct a rai l  spur and improve track layouts,

and to modify the signal at the BNSF Railway ("BNSF") junction in Central ia,

and

WHEREAS the construction project is designed to create a new

connection from Tacoma Rail  to the Puget Sound and Pacif ic ("PSAP") l ine at

Blakeslee Junction and hence a through route to the BNSF main l ine, and

WHEREAS the project wi l l  minimize delay on the BNSF main l ine,

improve speeds on the PSAP l ine in Central ia, and minimize delays to road

crossings at several road/rai l  grade crossings, and

WHEREAS the agreement also contemplates that the PSAP and BNSF

wil l  grant to Tacoma Rail  valuable long term operating r ights over l ines from

Blakeslee Junction to the new junction with the BNSF main l ine in Central ia,

ano

WHEREAS it  is in the best publ ic interest to approve the proposed

agreement with the State of Washington for the purposes described above;

Now, therefore.
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BE IT RESOLVED BY THE COUNCIL OF THE CITY OF TACOMA:

That the proposed agreement between the Tacoma Rail and the State of

Washington for grant funding of a connection between Tacoma Rail and the

BNSF main l ine in Centralia is approved, and the proper off icers of the City are

hereby authorized to execute said Agreement to be substantial ly in the form of

the proposed Agreement on fi le in the off ice of the City Clerk.

AdoptedDEC 1 2 2006

Mayor
Attesi:

City Clerk

Approved as to Form:

5
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Chief Assistant
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1.

PREPARA.TION oF A RESOLUTION Is REQUESTED FoR THE CITY CoUNCIL N{f,ETING oF TUESDAY DECEMBER
12,2006.

SUNIMARY TITLE/RECOMMENDATIoN: (A Sglgilg sentence, as it wil l appear on the Council agenda.)

Authorization to enter into an agreement to accept a grant from the State of Washington to create a new
rai lroad connection on the Mountain Division at Blakeslee Junction.

BAcKGRoU\D INFoRMATIoN/GENERAL DIscussIoN: (Why is this request necessary? Are there legal
requirements? What are the viat!le alternatives? Who has been involved in the process?)

This agreement authorizes funding to create a new connection from the Mountain Division to the Puget
Sound and Pacif ic (PSAP) l ine at Blakeslee Junction. This wil l  provide a through rouie to the Burl ington
Northern Santa Fe (BNSF) main l ine. The State has authorized the expenditure of up to $7.4 mil l ion in
State funds to construct the rail spur and improve track layout(s). Construction contracts paid by the
Mountain Division wil l  be reimbursed bv the State.

FINANcIAI, IN,IPACT:

A .  I n o
B. X ves ovER $ 100,000. Fiscal Note Attached

c. f Ves, uNDER $100.000. Provide funding source information below

FUNDING SoURcE: (Enter amount offunding from each source)

4.

Fund Number & Name: State $ City S

4120 Tacoma $7,400,000
Eastern Railroad

Ifan expenditure, is it budgeterl? X Y", tr No

Source Documcnts/Backup Material

Agreement between the State of  Washington
and Tacoma Rai l

Locat ion  o f  Document

TPU Legal office

Other $ Total Amount

$7,400,000

Where? Cost Center: 632800
Acct#: 4120

8. LIST ALL MATERIAL AvAILABLE As BACKUP INFoRMATIoN FoR THE REoUEST AND Ih.DICATE \yI'ERE FILED:

5 ]

CITY CLERK USE

2. REeuEsnNGDEpART\{ENT/DrVrsro: , l l  l3a Corrncr  PER\o\  ( for  quest ions) :  I  PHo\  E, 'E\TE\s lo\

Tacoma Rai l  -  Mountain Divis ion Paula J.  H 8894

€^n
| 0. Deoanffinl Directo(A.Iilin Di\ isron

Alfu ol t11! Ciht cktk la,E5)



9. ATToRNEY CONTACT: (Enter nam€ of attorney with whom you've been working.)
Anne Spangler ,  8218

rr !.t
" -  t - ,  \ ,

:G!r i.\\cD.tk 'tlcttt. i fu OtuJ1na,.L-Mnt2a05 nor
g/45)



CITY CLERK USE

Frsc,rl Norn

Each piece of legislation that has a financial impact or creates positions authority requires a fiscal note. After preparation
by departmental staff, the Office of Managernent, Budget, and Analysis will review the fiscal note and make any
necessary revisions before transmittal to the Legal depafiment for legislation preparation.

DEPARTN{ENT: CONTACT PERSON/PHONE: OMBA CONSULTANT/PHONE:

Tacorna Rai l  Mountain I  Paula J.  Henry /  8894 lSherr i  Crawford/5816
Division

Is it currently budgeted?

ls this a grant?

EXPENDITURES: Zo D-7 -  ZooO

* Gcncral Fu|rdr lncludc Departmenr

Purpose: Construction contracts paid by Tacoma Rail Mountain Division uill be reimbursed by the State.

REVENUES: Z-ao 7 -Zca6

f  ves  [No

X v e s  l N o I fYes. !  Operat ing I  Capita,

FUND NAI{E & NUMBOR * Cosr CENTER WBS ACCOUNT ?OOffiO6.ExPENDrruRES
4l 20 Tacoma Eastern
Operations & Summary fund

63 2 800 7,400,000

TOTAL

FIJ\D NAME & NUNIBI.:R Cosr CENTER wBs ACCOUNT 300906'REVENUES

4120 Tacoma Eastern
Operations & Summary fund

632800 7,400,000

TOTAL

Notes:

PostrIoN IMPACT:

PoSITIoN TITLE PERT'IANENT/PRoJECT/TEMPoRARY
PoSITIoN

PoSITIoN END
DAl.E

20O5 FTE FUTURE FTE

Tatal positions created or abrogated through this legislation, including FTE impact. FTE intpactfor lenporary emplo!ees is
estlmqred.

5 ' l
LoN-G-TERM FINANctAL INTPACT oF LEGtSLATIoN:

SPE\DING PT,AN & BTIDGET 2005 2006 2007 2008 2009 Tor-4.L

Salaries/Benefits
Staft-up

On-going
Maintenance & Operat ions

tj.,rl:.r ttcl* llqtut 0.1 I r0 J.r ait( rj ttr cit! ctcrk (ra5)



FrscAL NorE (coNr)
CITY CLERK USE

FUNDING SOURCE 2005 2006 2001 2008 2009 TOTAL

TOTAL

The financial cost of not implementing the legislation:

Thi-t 
"o*""tion 

*ill improve speeds at the Junction rvith the Puget Sound and Pacific (PSAP) and Burlington NortJrern

Santa Fe (BNSF) railroad connection in Centralia. It will minimize delays on the BNSF main line to passenger and

freisht traffic. The increased to road at several road/rail

Estinate the cost to the City if the legislation is not implentenled, including the potenlial conllicts v,ith

regttlatory requiremenls, cost avoidance, or other polenlial cosls.

OTHER ISSUES:

J O
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FrscAL NorE (coNT)
CITY CLERK USE

Capi ta l
TOTAL
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AGREEMENT

ACTUAL COST

Not to exceed $7.4 million

ORGANIZATION:

TACOMA RAIL

Description of Work

Introduction of a connection between Tacoma Rail and
the BNSF Main Line in Centralia

AGREEMENTNUMBER
RR-00364

This ACREEMENT is made and entered inro rhis l '9 ou, 
"r  

/vIuf  :h .2007 ber*een
the STATE, OF WASHINGTON. hereinafter r"f"o"d to u, th.',,SfaTF, *O tt.,. City of
Tacoma. Department of Utilities, Belt Line Division, dba TACOMA RAIL

wHERriAS, the Legislature finds that freight rail systems are important elements of the
srATE's multimodal transportation s,vstem and that washington's economy benefits from the
freight rail system to ensure movement ofthe STATE'S agricultural, chemical, and natural
resource products to local, national, and international markets; and

wHEREAS, the Legislature recognizes that the STATE, counties, local conmunities, railroads,
labor and shippers all benefit from continuation ofessential rail sen'ice and that abandonment of
rail lines and rail freight service and the resultant rnotor vehicle freieht traffic increases the
burden on statc highways and port roads; and

WI{EREAS this AGREEMENT is intended to authorize funding for a project designed to create
a new conneclion fTom TACOMA RAIL to the Puget Sound and Pacific (PSAP) line at Blakeslee
Junction and hence a through route to the Burlington Northem Santa Fe (BNSF) Main Line, in
addition it improves speeds at the Junction with the PSAP and BNSF connection in Centralia.'fhis 

will minimize delay on the BNSF Main Line to passenger and Freight Trains, and rvill
increase speeds over the PSAP line in Centralia and thus minimize delays to road crossings at
several road/rail grade crossings. Subject to future funding and other contingencies the project is
also designed to eliminate the existing TACOMA RAIL line that runs from Blakeslee Juncrion to
chehalis by constructing ne\\, storage facilities elsewhere on the TACOMA R-{lL netrvork. The
phasing of this project is set out in EXHIBIT A.

WHEREAS, TACOMA R{IL has requested, and the STATE has authorized the exper-rditure of
up to $7.4 n-rillion in STATE funds to construct the rail spur and improve track layouts.

WHEREAS in order to perform its work under this AGREEMENT TACOMA RAIL u,ill enter
rnto separate contracts with BNSF and PSAP and/or others that q.ill confim the extent of the
work to be carried out and produce a schedule for completion ofthe nork: Itwillbeopento
inspection and oversight by the STATE to confirm their agreement to ensure that lreight rail
sen ices will provide the anticipated benefit. ORIGINAL



NOW, THEREFORE, upon lerms and conditions contained in this AGREEMENT, and upon
satisfaction of the contingencies identified in the scope of work, TACOMA RAIL agrees to
perform the work as described in EXHIBIT A; and the STATE agrees to grant funds to
TACOMA RAIL to pay for such work in accordance with the folloq'ing terms and conditions:

SECTION 1-
SCOPE

The PROJECT funding will be used to assist with the railroad improvements as identified in
EXHIBIT A. The PROJECT is planned in a number of PHASES and this AGREEMENT
addresses funding for PHASE lA only. Funding for only PHASE 1A ofthe PROJECT is so far
ar"rthorized.

The STATE agrees to grant a maximum of $7.4 m to TACOMA RAIL for the PROJECT
PHASE lA as identified in EXHIBIT A:- Included within the $7.4m is $2.4m specifically
intended for signal modification of the BNSF junction in Centralia.

During the temr of this AGREEMENT, rvithout reimbursement from the STATE, TACOMA
RAIL, at its own expense, shall remedy all defects in the performance of the PROJECT PHASE
1A and rvill correst all faulty u'orkmanship of TACOMA RAIL and/or its contracrors.
TACOMA RAIL shall afford the STATE the benefit, to the extent received by TACOMA RAIL,
ofany discounts and other credits for goods and services purchased in the course of performing
the PROJECT PHASE I A.

TACOMA RAIL's agreement to perfom the rvork described in Phase 1A of Exhibit A is
contingent on (1) an agreement by PSAP and the BNSF to grant sufficient long term operaring
rights necessary for completion ofthe PROJECT Phase 1A (minimum 20 years): (2) an
agreement by PSAP and BNSF authorizing TACOMA RAIL to reconstruct the junction u,here
PSAP track joins the BNSF main line to change the speed ofthe switches to increasc the running
speeds from l0 mph to 20 mph; (3) an agreement by PSAP and BNSF to authorize a grant or
retention of a sufficient STATE contingent interest for the duration ofthe PROJECT consistent
rvitlr RCW 17 .7 6.250 ( l0); and (4) acquisition of sulficient right-of-way to construct the line
identified in Pirase I A.

TACOMA RAIL's agreement to perform the work described in Phase lB of F,xhibit A is subject
to satisfaction ofthe additional contingencies identified in Exhibit A, including but not Iimited
to: (1) assurance of sulficient funding from the STATE or other source for tl.re construotion of
approximately 28.000 feet of new siding and fair market value for TACOMA RAIL's existing
rail segmcnt from Blakeslee Junction south to Chehalis; (2) successful acquisition ofan
alternative location and rightof-rvay to replace TACOMA RAIL's existing rail segment from
Blakeslee Junction south to Chehalis; (3) approval by the Surface 

'Iranspofiation 
Board for the

abandonner.rt of TACOMA RAIL's existing rail segment from Blakeslee Junction south to
Chehalis; and (4) approval of the conversion of TACOMA RAIL's existing rail segment from
Blakeslee Junction south to Chehalis to public ownership for trail use only.

RR00364
ORIGINAL



The parties anticipate that, except for the signaling work on the BNSF junction in Centralia, the
work described in PROJECT PHASE 1A will be completed on or before September 30, 2008.
The parties anticipate that signaling work on the BNSF junction in Centralia will be completed
on or before .Iune 30, 2009. Upon completion of the PROJECT PIIASE 1A, a joint inspection
shall be made by the authorized representatives ofeach of the parties to determine that the work
has been completed within the terms of the AGREEMENT. TACOMA RAIL may be obliged to
reimburse the STATE per the terms of section VII - OBLIGATIONS TO REPAY GRANT
FLTI{DS,

HEREAFTER reference to the term PROJECT shall mean PHASE 1A of the PROJECT only.
SECTION II -

PAYMENTS TO TACOMARAIL

Prior to initiating any rvork for performance hereunder, TACOMA RAIL in comection n'ith the
other interested parties (PSAP and BNSF) shall provide the STATE with the schedule lbr each
item ofwork to be performed. The schedule shall be arranged in such a manner as to form a
basis for comparison with monthly progress billings for work performed. In thc event of a
change in the method or time for performance of any work, the schedule shall be updated as to
reflect the changed circumstances.

If the STATE, determines that the PROJECT is not progressing in a satisfactory manner to
complete the PROJECT as identified in EXHIBIT A, the STATE may refuse reimbursement to
TACOMA RAIL for the whole or anv oart of the work oerformed.

Subject to the stipulations set forth in SECTION I - SCOPE of this AGREEMENT, the STATE
agrees to reimburse TACOMA RAIL up to a maximum of $7.4 m 1br the actual direct, and

indirect costs, incurred by TACOMA RAIL in the course of completing the PRO.TECT as
in the Exhibit A Cost Estimate. Labor, materials. or other PROJECT costs supplied by

RAIL will only be reimbursed at actual cost without markup or profit. TACOMA
nsible for providing any additional funds necessary to cover PROJECT expenses

grant funds for granl administration expenses. Administrative funds not used for this purpose
ma-v be made available to TACOMA RAIL prior to the expiration of this grant AGREEMENT.

The STATE shall nake periodic payments to TACOMA RAIL for actual costs incuned under
this AGREEMENT n'ithout mark up or profit. TACOMA RAIL shall submit monthiy invoices
detailing work conpleted. Payment by the STATE shall not relieve TACOMA RAIL of any
obligation to make good ar.ry defective rvork or material upon PROJECT completion.

beyontttt $!.4 rn maximum amount underjhis AGREEMENT.- -t 
r-84 /X' '  / \

The STATE reserves tr. .igrrt ,J uri-Jo,'Zrtr.nb"Fr* (0.021, and not more than 5% (0.05), of the

Any materials salvaged under this PROJECT and not used will be stockpiled, inventoried. and
sold v",ith the proceeds credited to the PROJECT. Documentation shall include amounts
sa l raged .  amoun t  so ld .  and  amoun t  co l l ec ted .  

1D  ln  lN lA  I
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TACOMA RAIL shall conform with all provisions of 48 CFR $ 31 (2003), or as subsequently
amended, regarding accounting conventions. Reimbursement for overhead under this
AGREEMENT will be limited to actual costs not to exceed a maximum of 165% of bare labor
costs. Reimbursement for travel, subsistence, and lodging expenses will not be eligible under
this AGREEMENT unless specifically approved in advance by the STATE. Preapproved air or
train travel rvill only be reimbursed to economy class levels unless otherwise approved in
advance by the STATE. TACOMA RAIL shall comply with the rules and regulations regarding
travel costs in accordance with the Washington State Department of Transpofiation Accounting
Manual M 13-82 Chapter 10 "Travel Rules and Procedures" and revisions thereto, and
incorporated herein by this reference. Online access to Accounting Manual M 13-82 Chapter 10
"Travel Rules and Procedures" and Travel Reimbursement Rates with subsequent revisions are
available at:

hl'o:llwwu'.ws0ot.*

If online access is not available, contact the Washington State Department of Transportation
headquarlers office in Olympia to obtain copies ofthe "Travel Rules and Procedures" and any
updates.

The billing for non-salary cost, directly identifiable rvith the PROJECT, shall be an itemized
listing ofthe charges suppofied by copies ofthe original bills, invoices, expense accounts and
miscellaneous supporting data retained by TACOMA RAIL. Copies of the original suppofiing
documents shall be supplied to the STATE upon request. Such charges must be essential to the
q'ork conducted under this AGREEMENT. Crew travel time between normal rvorkstation and
iobsites lvi1l not be considered travel under this restriction.

SECTION III _

PROGRESS PAYMENT

TACOI\4A RAIL u'ill submit progress billings to the STATE for PROJECT-related *'ork
performed pursuant to EXHIBIT A. The STAfE shall make payments for eligible PROJECT-
related work from the previous month. The STATE will reimburse TACOIVIA RAIL for the
billed amount n'ithin thirtl, (30) days ofreceipt ofa properly completed progress billing.

The payment of any rvork shall not relieve TACOMA RAIL of any obligation to make good any
defective r,','ork or material.

TACOMA RAIL shall receive reimbursement for actual cost of materials and their ir.rstallarion.
less net salvage value of any material being replaced in carrying out the approved PROJECT, It
is understood that TACOMA R {IL may choose to subcontract all or porlions of the work.
TACOMA RAIL must obtain the STATE's advanced u'ritten approval of all subcontractors it
shall emplov o'the PRoJECT 

1R I G !N AL

RR00364



It is agreed that STATE payments, pursuant to any TACOMA RAIL payment request, will not
constitute agreement as to the appropriateness ofany item, and that required adjustments, if any,
will be made at the time of final STATE audit. In the event that such final STATE audit
indicates an overpayment of moneys to TACOMA RAIL. TACOMA RAIL agrees to refund the
overpayment to the STATE rvithin 60 days after being billed therefore.

SECTION IV _

MATERIALS AND MEASUREMENT

Payment of materials purchased by TACOMA RA,IL will be based on itemized supplier invoices.
Payment for w'ork completed under contract by a subcontractor of TACOMA RAIL will be based
on actual cost to TACOMA RAIL vn'ith no markup for subcontracted work.

SECTION V _

PROJECT EMPLOYMENT AND INSPECTION OF WORK

TACOMA RAIL shall employ the services of all persons necessary to perform the PROJECT
work and agrees to be responsible for the management, control, operation. construction,
maintenance. and repairs that are essential to this PROJECT. The STATE may place an
Engineer and/or other inspection persomel on the work site during the term of this
AGREEMENT to monitor progress of the PROJECT and/or to monitor adherence to the required
provisions of this AGREEMENT. TACOMA RAIL shall in conjunction u'ith BNSF and PSAP
make the site accessible to STATE inspection personnel. This may include providing
transpofiation to remote, inaccessible work sites.

The STATE. will inspect progress at the work site, as it deems appropriate. In the event that
TACOMA RAIL subcontracts to oblain material, equipment, and any *,ork necessary to perform
any PROJECT-related track work, TACOMA RAIL will be responsible for certifuing that all
trackage rvork is in compliance u,ith Federal Railroad Administration Track Standards.

SECTION VI -
TERM

This AGREEMENT shall become effective upon the date the last party signs the AGREEMENT,
The AGREEMENT shall continue in full force until completion of the project.

SECTION VII _

OBLIGATIONS TO REPAY GRA.NT FUNDS

At the STATE's sole option, TACOMA RAIL shall be obligated to immediatel-v repay the
STATE the full arnount of any grant funds paid to TACOMA RAIL up to that date. and rhe
STATE shall be relieved lrom makir.rg additional payments hereunder, if TACOMA ILAIL does
not complete the PROJECT PHASE 1A tasks specified in EXHIBIT A by September 30, 2008;
except that the work for the BNSF signal modihcation must be completed by June 30, 2009,

l R I G I \ ] A L
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Any payment by TACOMA RAIL, to the STATE pursuant to this Section shall be pa1'able in
U.S. Funds and sent via certified mail to the STATE contact person identified in the NOTICES
Section of this AGREEMENT not more than sixry (60) days from the initiating event.

SECTION VIII -
USE AND MAINTENANCE OF PROJECT CAPITAL IMPROVEMENTS AND OTHER

EQUIPMENT PURCHASED WITH FUNDS FROM THIS AGREEMENT

TACOMA RAIL. and any successor to TACOMA RAIL's interests inthe PROJECT. shall make
all necessary repairs and reasonably maintain the capital improvements and equipment purchased
with the funds fiorn this AGREEMENT so long as the STATE retains rights as specified in the
CONTINGENT INTERESTS Section below. The costs of service, materials, and repairs in
comection with the use and operation of the PROJECT shall be at TACOMA RAIL's expense.

SECTION IX _

CONTINGENT INTERESTS

TACOMA RAIL agrees that the STATE shall retain a Contingent Interest in a form consistent
with RC\V 47.76.250(10) in the PROJECT's capital improvements and equipnent purchased
$'ith the funds from this AGREEMENT as described in EXHIBIT A until the ouroose of the
grant is fulfilled upon project completion.

TACOMA RAIL shall execute and deliver to the STATE all agreements, instruments and
documents that the STATE requests as necessary to perfect and maintain the Contingent Interests
as set fbrth in this Section, in a form and substance acceptable to the STATE, as a condition
precedent to TACONIA RAIL's right to seek paymenl under this AGREEMENT. TACON4A
RAIL shall make appropriate entries upon its financial statements and its books and rccords
disclosing the STATE's Contingent interests under this Section.

SECTION X -
MAINTENANCE OF RECORDS AND AUDIT REQUIREMENTS

During the progress of the work, and for a period ofnot less than six years from the date of final
payment to TACOMA RAIL, records and accounts of TACOMA RAIL are to be kept available
for inspection and audit by representatives ofthe STATE.

Copies of the records shall be fumished to the STATE upon request and shall be maintained in
accordance with acceptedjob cost accounting procedures as established in 218 CFR .S 31 (2003),
or as subsequently amended. All costs must be supported by actual invoices and canceled
checks. TACOMA RAIL agrees to comply with the audit requirements contained herein. and to
impose the same requirement on any consultant, contractor, or subcontractor who r.uay perfornr
work funded by this AGREEMENT.

] R I G I N A L
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TACOMA RAIL shall maintain the following until the expiration of six years after the date of
the final audit of this AGREEMENT:

(a) Records that identifr the sources and applications of funds for this AGREEMENT and
contain information pertaining to outlays;

(b) Supporting source documents;
(c) Any records required for TACOMA RAIL to show compliance with the Conlrol of

Material and
Nondiscrimination Assurances provisions of this AGREEMENT;

(d) All documentation underlying the preparation of the financial reporls;
(e) Following notification ofan amendment to state or federal regulations rvhich takes

effect during the period in which costs are allowable, any other records which are
required by the notice; and

(l) Anv other records necessary to disclose fully the amount and disposition ofthe funds
provided to TACOMA RAIL under this AGREEMENT and charged ro rhe pROJECT,
supported by documents evidencing in detail the nature and proprietl' ofthe charges, the
total cost ofeach undertaking for which the assistance was given or used, the amount of
the costs of the undertaking supplied by other sources, and other books, records, and
documents needed for a full and complete verification of TACOMA RAIL's
responsibilities and all payments and charges under this AGREEMENT.

In the event that any litigation, claim or audit is initiated prior to the expiration ofsaid six-"vear
period. the records shall be retained until such litigation, claim, or audit involving the records is
completc.

SECTION XI -
REPRESENTATIONS AND WARRANTIES

'lhe 
following representations and waranties by the parties hereto shall be considered conditions

precedent to the efTectiveness of this AGRIEMENT.

TACOMA RAIL represents and wanants the following:
(a) That it is a public corporation duly organized, validly existing and in good standing
under the laws of the State of Washington;
(b) That the moneys TACOMA RA.IL u'ill derive through this AGREEMENT r.viil be used
solely for the PROJECT as defined in this AGREEMENT:
(c) That it has the full pou,'er and authority to enter into this AGREEMENT. and to carr1, out
the obligations, u'hich it has hereby underlaken;
(d) That all corporate and other proceedings required to be taken by or on the pan of
TACON4A RAIL to authorize its entrance into this AGREEMENT, have been or r.vill be dul_v
taken:
(e) That execution of this AGREEMENT and the performance of the irnpr.ovement
hereunder will not violate any statute, rule, regulation, order, writ, injunction or decree of
any Cour1, administrative agency or goverrunent body;
(f) It is understood that the actual PROJECT costs under this AGREEMENT are based on
preliminary estirnates. It is the intent of the STATE to partially reimburse TACoMA RAIL
for its actual PROJECT costs. It is fufther understood that unforeseen circumstances due to
no fault of TACoMA RAIL may cause the pRoJE_Clc*st 

nffj"ffT. 
PROJECT
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estimate. It is therefore understood that ifthe total actual PROJECT cost is greater than the
PROJECT estimate and the STATE is unable or unwilling to amend this AGREEMENT,
TACOMA RAIL shall complete the PROJECT and assume the entire cost o\,errun;
(g) That TACOMA R{IL has not employed or retained any company or person to solicit or

secure this AGRIEMENT, and that it has not paid or agreed to pay any company or person,
any fee, commission percentage, brokerage fee, gifts, or any other consideration, contingent
upon or resulting from the award or making of this AGREEMENT. For breach or violation
of this waranty, the STATE shall have the right to terminate this AGREEMENT without
liability;
(h) That TACOMA RAIL shall not engage on a full, part-time, or other basis, during the
period ofthe AGREEMENT, any professional or technical personnel rvho are, or have been.
at any time during the period of the AGREEMENT in the employ of the STATE without
written consent of the STATE; and
(i) That TACOMA RAIL shall not extend any loan, gratuity, or gift of rnoney in any fonn

\a'hatsoever to any employee, agent, or officer of the STATE nor w.ill TACOMA RAIL rent
or purchase any equipment or materials lrom any employee or offrcer of the STATE. Before
final payment on this AGREEMENT by the STATE, TACOMA RAIL agrees to execure and
fumish the STATE an affidavit certifting it has complied with this provision of the
AGREEMENl"

SECTION XII _
MUTUAL REPRESENTATIONS AND WARRANTIES

The STATE and TACOMA RAIL mutually represent and warrant the follou,ing:
(a) That this AGREEMENT. and all EXHIBITS attached hereto conrain the entire

AGREEMENT of the parties;
(b) That no term or provision in this AGREEMENT may be changed, waived, discharged or

terminated orally, but only by an instrument in uriting signed by both pa(ies to this
AGREEMENT;

(c) That the larvs of the State of Washington shall in all respects govern this AGRIIEMENT.

SECTION XIII -
TERMINATION FORFAULT

Should either the STATE or TACOMA RAIL substantially fail to perform their obligalions
under this AGREEMENT, and continue in sr-rch default for a period of sixty (60) da1,s, the party
not in default shall have the right at its option. after first giving thirty (30) days written notice
thereof by cerlified mail to the pafiy(s) in default to terminate this AGREEMENT. The exercise
of such right shall not impair any other rights of the terminating party under this AGREEMENT
or any rights of action against the defaulting parly for the recovery ofdamages. For purposes of
this provision, a substantial failure to perform on the part of TACOI\4A RAIL shall be deen.red to
include, but shall not be limited to, any action of TACOMA RAIL that jeopardizes its abilitl' to
perform pursuant to this AGREEMENT.
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If TACOMA RAIL does not complete the PROJECT pursuant to EXHIBIT A by September 30,
2008, or complete the $2.4 m signaling work as set out in the Exhibit A by June 30, 2009 it shall
be automaticallv in default.

SECTION XIV
TERMINATION FOR FAILURE OF CONTINGENCIES

lf one or more of the contingencies that are necessary to initiate the PROJECT PHASE 1A u'ork
reasonably cannot be met, TACOMA RAIL shall have the right to terminate this AGREEMENT.

SECTION XV -

ASSIGNMENT AND SUCCESSION

Neither the STATE nor TACOMA RAIL may assign or in any mamer transfer either in r.lhole or
in paft this AGREEMENT or any right or privilege granted to it hereunder, nor permit any person
or persons! company or companies to share in any such rights or privileges rvithout the prior
written consent ofthe other party hereto, except as otherwise herein provided. Nothing in this
AGREEMENT shall be construed to permit any other railway company or any other person,
corporation, or association, directll'or indirectly, to possess any right or privilege herein.

SECTION XVI _

FORCE MAJEUR.E

It is fudher understood and agreed that neither TACOMA RAIL nor the STATE. as the
applicable case may be, shall be required to keep this AGR-EEMENT in effect during any
period(s) it is prevented from doing so by governmental action, u'ar, strikes. riots, tenorism, or
civil commotion, or if the rail facilities or any portion thereof is made unserviceable by Acls o1'
God including. but not limited to, floods, high water, or other damage by the elen.rents.

SECTION XVII _

NOTICES

Any notice, request, consent. demand, report, statement or submission which is requircd or
pemitted to be given pursuant to this AGRIEMENT shall be in writing and shall be delir,ered
personally to the respective party set forth bel61a', 61 if mailed, sent by certified United States
mail, postage prepaid and return receipt required, to the respective parties at the addresses set
fofih belou', or to such other addresses as the parties may from time to time advise by notise to
the other partf in nriting. The date ofpersonal delivery, or of execution ofthe return recerpt in
the case of delivery by certified U.S. mail, of any such notice, demand, request, or submission
shall be presumed 1rl be the date of delivery.

- 1 n r r '
r f \ ' : r
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NOTICBS IN THE CASE OF TACOMA RAIL:

Superintendent
Tacoma Rail
Attention: Paula Hcnrl
2601 SR 509 North Frontage Rd
Tacoma, WA 98421
Phone: (253) 502-8894
Email: phenry@cityoftacoma.org

Should the above Registered Agent become unavailable, TACOMA RAIL consents to
allowing the legal notices to be sent to the City Attorney for the City of Tacoma.

NOTICES INJ THE CASE OF THE STATE:

Director. Freight Strategy and Policy Office
Washington State Depafiment of Transportation
Attention: Barbara Ivanov
Mail Stop 47322
Ol1,mpia, WA 98504-7322
Phone 360-705-7931
Email : IvanovB@wsdot.wa. gov

SECTION XVIII _

INTERPRETATION

This AGREEMENT shall be construed liberally so as to secure to each party hereto all of the
rights. privileges, and benefits herein provided or manifestly intended. This AGREEMENT. and
each and every provision hereof, is for the exclusive benefit ofthe parties hereto and not for the
benefit ofan1'thild par1y. Nothing herein contained shall be taken as creating or increasing any
right of a third parry to recover by way ofdamages or othenvise against the parties hereto.

Ifany covenant or provision, or part thereof, ofthis AGREEMENT shall be adjudged void, such
adjudication shall not aflect the validitl'or obligation ofperformance ofany other cotenant or
provision, or pa:1 thereof, which in itselfis valid, if such remainder conforms to the tern-rs and
requirements of applicable law and the intent of this AGREEMENT. No controversy concerning
any covenant or provision shall delay the performance ofany other provisions except as herein
allowed.

All remedies provided in the AGREEMENT are distinct and cumulative to any other right or
remedy under this document or afforded by law or equity, and may be exercised independently,
concu|Iently. or successively therewith.

The term "AGREEMENT" shall mean AGREEMENT Nuniber RR-00364 and all EXHIBITS
attached hereto and duly executed supplements.
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Any forbearance ofthe parties in exercising any right or remedy hereunder, or otherwise afforded
by applicable law, shall not be a waiver of, or preclude the exercise ofthat or any other right or
remedy hereunder.

Each partt'hereby agrees to immediately noti$ the other ofany change in conditior.rs or any other
event, which may significantly affect the TERM of this AGREEMENT or the party's ability to
perform the PROJECT in accordance with the provisions of this AGREEMENT.

SECTION XIX _

SUBCONTRACTING

No contract between TACOMA RA.IL and its contractors and/or their subcontractors. and/or
material suppliers shall create any obligation or liability ofthe STATE with regard to this
AGREEMENT without the STATE'S specific written consent to such obligation or liability
notwithstanding any concurrence with, or approval of, the award, solicitation. execution, or
performance ofanv contract or subcontract. TACOMA RAIL hereby agrees to inciude the
provisions of this AGREEMENT in all contracts entered into by TACOMA RA,IL for the
employment of any individuals, procurement of any materials, or the performance of any .,vork to
be accornplished under this AGREEMENT.

SECTION XX_
LAWS TO BE OBSERVED

1. General Compliance. TACOMA RAIL shall comply *'ith all applicable federal, state, and
local laws. rules, regulations, and orders pe(aining to the PROJECT, including but not
linited to 48 CFR Paft 31 and 49 CFR Parl 18. If any action or inaction by TACOMA RAIL
results in a fine, penalty, cost, or charge being imposed or assessed on or against TACOMA
RA.IL and/or the STAI'8, TACOMA RAIL shall assume and bear any such fine, penalty,
cost, or charges. In the event the STATE, for any reason, is required to pay the same.
TACOMA kAIL, upon dernand, shall promptly reimburse, indemnily, and hold harmless the
STATE for or on account ofsuch fine, penalty, cost or charge and shall also pay all expenses
and attorney's lees incurred in defending any action that may be brought against the STATE
on account thereof. TACOMA RAIL shall, in the event of any such action and upon notice
thereof from the STATE, defend any such action(s) free ofcost, charge and expense to the
STATE.

2. Permits and Compliance with land use and environmental lalvs. TACOMA RAIL shall
be responsible for obtaining all necessary permits from federal, state, and local agencies of
government and compliance with land use and environmental regulations pertaining to the
performance of rvork under this AGREEMENT.

3. Compliance rvith Social Laws. During the term of the AGREEMENT, TACOMA RAIL
and its contractors, subcontractors, and lessees shall comply with all applicable STATE and
ITEDERA.L workr.nen's compensation, employer's liability and safety and other similar lau's
applicable to TACOMA RAIL.

4. Equal Emplo-vment Opportunity. In connection wilh the execution of this AGREEMENT,
TACOMA RAIL or its Contractor shall not discrin-rinate against any employee or applicant
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for employrnent because ofrace, creed, marital status, age, color, sex or national origin. or
disability, except for a bona fide occupational qualification.

SECTION )LXI -

INDEPENDENT CONTRACTOR

TACOMA RAIL shall be deemed an independent contractor for all purposes and the
employees of TACOMA RAIL or any of its contractors, subcontractors, lessees and the
employees thereof, shall not in any manner be deemed the employees or agents ofthe
STATE.

SECTION XXII -

SAFETY AND LIABILITIES

1. Safeff. TACOMA RAIL shall do all things necessary and proper for the sale operation of
the PROJECT and shall comply with all regulations prescribed by law or any public authority
with respect thereto for the safety ofthe public or otherwise.

2. Personal Liabilify of Public Officers. No officer or employee of the STATE, or TACOMA
RAIL shall be personally liable for any act, or failure to act, in connection with this
AGREEMENT, it being understood that in such matters they are acting solely as agents of
the STATE or TACOMA RAIL.

3. Responsibilit"v for Damage. The STATE, Transportation Commission, Secrerary of
Transportatior.r, and all olficers and employees of the STATE including, but not linited ro.
those ofthe Department of Transportation shall not be responsible in any manner for: any
loss or damage to the n'ork or any part thereof; for any loss of material or damage to any of
the materials or other things used or employed in the performance ofthe rvork: for any injury
to or death olany persons, either workers or the public, or for damage to the public lbr any
cause due to the intentional acts or negligence ofTACOMA RAIL or its u,orkers, or anyone
ernployed by it.

4. Indemnification. TACOMA RAIL shall indemnif' and hold the STATE and all its officers
and
employees harmless frorn, and shall process and defend at its orvn expense all claims,
demands. or suits at lau or equity arising out of this AGREEMENT caused b1,the
performance or failure to perform by TACOMA RAIL and/or its subcontractors of anl and
all duties
prescribed by, or incidental to its performance under, this AGRIEMENT; provided that
nothing herein shall require TACOMA RAIL to indemnifu or hold the STATE hannless
against
claims, demands, or suits based solely upon the negligent conduct ofthe STATE. its officers
or emplo,vees; and provided further that ifthe claims, demands or suit is caused b1'or results
from the concurrent negligence of (a)TACOMA RAIL's agents or emplol'ees and (b) the
STATE'S
agents or employees, and involves those actions covered by RCW 4.24.1 15, this indemnity
provision with respect to claims or suits based upon such negligence shall be valid and
enforceable only to the extent of TACOMA RAIL's negligence or the negligence of
TACOMA RAIL's agents or employees. rl ' .'\ ! a , ^ r
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SECTION XXIII -

NO WAIVER OF STATE'S RIGHTS

The STATE sirall not be precluded or stopped by any measurement, estimate, or certificate made
either before or after the completion and acceptance ofthe work and payment therefore from
shorving the true amount and character ofthe work performed and materials furnished, or from
shorl'ing that any such measurement, estimate, or certificate is untrue or inconectly made, or that
the work or materials do not conform in fact to the AGREEMENT. Neither the grant of an
extension of time nor acceptance of, or payment for. the whole or any part ofthe u'ork by the
STATE, shall bar the STATE from seeking recovery for damages or ofany money wrongfully or
e[oneously paid to TACOMA RA]L. A waiver of any breach of contract shall not be held to be
a waiver of any other or subsequent breach.

SECTION XXIV -

VENUE

In the event that any pafiy deems it necessary to institute legal action or proceedings to enforce
an1, right or obligation under this AGRIEMENT. the parties hereto agrce that an1' such action
shall be initiated in the Superior Court of the State of Washington, situated in Thurston County.

SECTION )LXV-
COMPLETE AGREEMENT

This document and referenced attachments contains all covenants. stipulations and provisions
agreed upon by the parties. No agents, or representative of either party has authority to make,
and the pafiies shall not be bound by or be liable for, any statement, representation, prornise or
agreement not set forth herein. No changes, amendments, or modifications of the terms hereof
shall be valid unless reduced to writing and signed by the parties as an amendment to this
AGREEMENT.

SECTION XXVI_
EXECUTION OF ACCEPTANCE

The parties adopt all written statements, representations, rvarranties, covenants. and EXHIBITS
to this AGREEMENT.

SECTION XXVII _
AMENDMENT

This AGREEMENT and any provisions hereof may only be amended by written agreement of the
parties.
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SECTION XXVIII _

COUNTERPARTS

This AGREEMENT may be executed in two counterparts, each of which shall be deemed to be
an original having identical legal effect.

IN WITNESS WHEREOF, the parties hereto have executed this AGREEMENT the day and year
last written below.

STA'|E OF WASHINGTON
Deparlment of T

%tt- E W&N€oFda€

]'ACOMA RAIL

D . . .

PAULA

Date:

Bv:

, - 3 1  - 0 - 7

Cit-v Manager

Risk Manager

\ .
\ , L
$9{...,c, \}.8^^,r'-r- ./ Date
Ci1) Clerk

Appro,'ed.as,l forn: /)
. /

cott Lockwood
Assistant Attorney Generai
State of Washington

Any modification, cl.range or revision to this AGREEMENT requires the furlher approval as to
form of the Office ofthe Attorney General.
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EXHIBIT A

PROJECT DESCRIPTION
COST ESTIMATE

LEGAL DESCRIPTION

Proiect Descrirrtion

PHASE 1A:

A new lead *'ill be constructed from the TACOMA RA.IL line nofih of Blakeslee Junction that
will join the aforementioned line to the PSAP line that runs from Aberdeen to ioin the BNSF
Main line at a triangle in Centralia.

Additionally the cunent alignment of the PSAP track where it joins the BNSF main line and
currently in the ownership if the BNSF will be reconstructed to allow the TACOMA RAII.
services to nake this connection at a higher speed than the junction curuently allon's. This w,ill
involve making changes to the speed of the switches increasing the running speeds from 10
m.p.h. to 20 m.p.h. and rehabilitate the Skookumchuck River bridge

PSAP and BNSF will grant TACOMA RAIL long term operating rights over the iine fion.r
Blakeslec Junction to the new junction with the BNSF main line in centralia and retain the
STATE's contingent interest for the duration of the project consistent with RCw 47 .7 6.250 (10).

PHASE 18

Phase 1B is intended to relocate TACOMA RAIL's track structure from Blakeslee Junction
south to Chehalis lo an altemative location to be determined by mutual agreement betr.veen the
STATE and TACOMA RAIL. If funding for 28.000 feet of new siding and fair market value for
the designated property is provided by the STATE and/or other parlies, on or before Juiy 1, 2009
TACOMA RAIL, upon Tacoma Citv Council approval, agrees to submit to the Surface
Transporlation Board the segment oftrack from Blakeslee Junction south to chehalis for
abandonment. If this track segment is abandoned the section is to revert to public or.vnership for
trail use only. This phase is subject to fulher investigation and requires funding that is not
currentl,v approved as part of PHASE 1A above. It is neither implied nor confirmed that the
additional PHASE will be carried out. Iffunding does become available a separate agreement
rvill be drau'n up betrvecn the STATE and TACOMA RAIL sertine out the terms of
interpretation.

PHASE 2, PHASE 3 and PHASE 4
Phases 2, 3 and 4 are intended to address siding storage capacity on BNSF and pSAp and freight
train and passenger train delays on the BNSF line at Centralia.
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AII the above phases mentioned will improve freight services movements through the area in the
vicinity ofBlakeslee Junction and minimize delay to freight services, bringing improvements to
TACOMA RAIL and giving altemative routes to the port of Tacoma.
These later phases are subject to further investigation and requires funding that is not currently
approved as part ofPHASE 1A above. it is neither implied nor confirmed that the additional
PHASES will be carried out. iffunding does become available a separate agreement rvill be
drawn up between the STATE and the parlies involved setting out the tems of interpretation.

Bid documents will be routed for approval by the Washington Stale Department of
Transportation Freight Strategy and Policy Office prior to publication.

A copy of the Plans and Specifications for the PROJECT will be on hle in the Washington State
Department of Transportation Freight Strategy and Policy Office and by reference is made part of
this AGREEMENT.
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COST ESTIMATE
CONSTRUCTION OF TWO JUNCTIONS

CENTRALIA BLAKESLEE JLINCTION
COST ESTIMATE

ITEM DESCzuPTION QUANTITY L]NIT PRICE TOTAL
1 Roadwal Items I $  157,000 $ 1 5 7.000
2 Mob & Bond 1 $21 6 ,08  8 $216.088
J Rail Contractor 1 s3,s 87,634 $3,587,634
4 Other including Construction

CO StS

I $726.047 $726.017

:) Other project iterns I s3 1.500 $3 1  .500
6 Railroad Items I $545.575
7 Tacoma RaiI Management Fee $ 120,000 s 1 20,000
8 Sub Total s5.3 83.844
9 Tax 8% $430,788 s5,814,552
1 0 Contingencl, 20% $ r , r 62 .910 $ 1 , 1 6 2 . 9 1 0
l 1 Total Estimated Costs $6.977,162
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